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4. Social Work and Legal Protection Perspective: The child and domestic 

violence  

Patrícia Piedade and Luísa Picoito 

 

The topic explored in this chapter is concerning domestic violence, a topic that is closely related to some 

of the ideas put forward in the previous chapters, particularly the uncertainty that characterizes our 

society and the lack of ideas on how to deal with this issue. The issues covered in the previous chapters, 

i.e. poverty, exclusion, inequality, lack of hope  all lead to increased dissatisfaction and violence. Violence 

seems to be escalating, and with it, domestic violence. 

Domestic violence is a current topic that affects many different families. Indeed, domestic violence is not 

only restricted to the poorest and the least integrated families. Victims are not only women, but also 

include children, the elderly, and the disabled and other dependent people. The characteristics of the 

aggressors have changed, and the range of people who commit domestic violence has been widening.  

Currently, we find women not only among the victims but also as the aggressors, driven by the stress and 

difficulties of daily life. This chapter will focus on domestic violence towards children, a particularly 

difficult subject within the field of domestic violence. 

 

 Introduction: Concepts and Definitions 

We start this chapter by exploring the Portuguese legal definition of domestic violence. In Portugal, 

domestic violence is a crime. Domestic violence is set forth in Article 152 of the Criminal Code, which 

defines it as:  

"1 - Whoever, whether or not repeatedly, inflicts physical or psychological mistreatment, including 

corporal punishment, deprivation of liberty and sexual offenses to: 

a) A spouse or former spouse; 

 b) A person of another or the same sex with whom the agent maintains or has maintained a 

relationship of courtship or a relation similar to a spousal relationship, although without 

cohabitation; 

 c) A parent of common descendant in the 1st degree; or 
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 d) A person who is particularly defenseless, especially because of age, disability, illness, pregnancy 

or economic dependency; 

Shall be punished with imprisonment from one to five years, if a more severe penalty does not fit 

him or her under another legal provision. 

 2 - In the case provided for in the preceding paragraph, if the perpetrator acts against a minor, in 

the presence of a minor, in the common domicile or at the domicile of the victim such person shall 

be punished with imprisonment of two to five years. 

 3 - If the facts provided for in paragraph 1 results in: 

 a) Offense to serious physical integrity, the agent shall be punished with imprisonment from two to 

eight years; 

 b) Upon death of the victim, the perpetrator shall be punished with imprisonment from three to 

ten years. 

4 - In the cases foreseen in the previous numbers, the accessory penalties of prohibition of contact 

with the victim and prohibition of use and possession of arms, for the period of six months to five 

years, and of the obligation to attend programs for Prevention of domestic violence. 

 5 - The accessory offense of (prohibited) contact with the victim shall augment punishment to 

include removal from the place of residence or place of work of the victim and compliance will be 

supervised by technical means of remote control. 

 6 - Anyone who is convicted of a crime under this article may, given the gravity of the act and its 

connection with the parental function of the agent, be disqualified from exercising parental 

authority, guardianship or custody for a period of one to ten years". 

It is important to point out that aggressor-victim relationships (referred to in Article 152) are pertinent to 

cohabitation or intrafamilial relationships. In addition, for the most part, these relationships imply a 

relationship of authority or a relationship of dependence between aggressor and victim. It is this 

relationship  of authority or of dependence - that makes domestic violence very difficult to detect in 

society, since it occurs mostly within private family relationships. 

Nowadays it is clear that violence is always a crime. Physical aggression is always punishable, and 

psychological aggression can also constitute a crime of threat or a crime of coercion. Despite the fact that 

all of these behaviors are considered socially unacceptable, they do, in fact, exist. Yet, given the 
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relationship between the protagonists, these situations of family violence are much more difficult to 

detect and, consequently, to be denounced and punished. 

As described in the web page of the APAV  Portuguese Association for Victim Support  one can define 

domestic violence in a strict sense and in a broad sense.  In the strict sense, domestic violence is a criminal 

act(s) within the framework of article 152 of the Civil Code that includes physical maltreatment; Ill-

treatment, threats, coercion, injuries, defamation and sexual crimes. Domestic violence in the broad sense 

includes other crimes related to domestic contact, including violence aimed at disturbance of private life; 

violation of residence, disturbance of private life (through images, phone conversations, emails, revealing 

secrets and private facts, etc.), breach of correspondence or telecommunications, sexual violence, 

kidnapping of minor, violation of food obligation, attempted or consumed homicide; theft" 

(http://www.apav.pt/vd/index.php/features2). 

The legal Article that defines and criminalizes domestic violence gives special relevance to the practice of 

violence against (or in the presence) of minors; and consistently the aggressor will receive a more severe 

penalty. This understanding of the domestic violence is in line with the idea that the minor is also a victim 

when in the midst of violence. We share and endorse this idea, based on and corroborated by the 

experience we have in dealing with domestic violence in Portugal. Exposure to violence may affect the 

victims  relationship with the perpetrators of violence as well as may have an effect on the victi

development of future interpersonal relationships. For a better understanding of these complex dynamics, 

we refer to Part 3 of the book Childhood Rights and Participation - Representations, Practices and Powers, 

by Natália Fernandes. 

 

The concept of abused and neglected children  

While not always directly related to a situation of domestic violence, this concept often overlaps with it, 

because in the context of domestic violence there are situations that can put the children in danger.  

In situations of domestic violence between couples with children, it is often implicit that the children will 

be directly subjected to some type of risk. However, not all of these situations are considered dangerous 

situations.  Accordingly, Law 147/99 of September 1, as amended by Law no. 142/2015, of  September 8, 

entitled "Law of protection of children and young people", states that: The child or young person is 

considered to be in danger when, in particular, he or she is in one of the following situations: 

 a) Is abandoned or lives by his/her own right;  
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 b) Suffers from physical or mental abuse or is a victim of sexual abuse; 

c) Does not receive age appropriate or personally relevant care or affection; 

d) Is in the care of third parties, during a period of time in which a strong connection was established, 

while simultaneously the parents failed to exercise their parental functions.55 

e) Is obliged to carry out work activities that are excessive or inappropriate to  age, dignity 

and personal situation, or that are harmful  development; 

f) Is subject, directly or indirectly, to behaviors that seriously affect her/his safety or emotional 

balance; 

g) Behaves or engages in activities or consumption of substances that seriously affect her/ his health, 

safety, education or development without the parents, or the legal guardians objecting to it in an 

appropriate manner". 

It is in the situations noted in point (g) that domestic violence is most salient to the group of at-risk children. 

This is the particular group we want to focus on. Frequently in a conjugal relationship marked by domestic 

violence, the children almost always witness conflicts between parents and, in cases where physical 

aggression occurs, they often try to defend the victim or stop the aggressor. Deep down they end up 

feeling that they have a role to play, for example trying to stop the arguments between the parents. They 

may not understand the complexity of the situation but they feel that something is not right. As previously 

mentioned, being exposed to situations of violence can seriously jeopardize the development of these 

children and adolescents and may cause them serious emotional disturbances (cf. Machado & Gonçalves, 

2002). Therefore, in our opinion, domestic violence has a direct impact on at-risk children.  

 

Types of Domestic Violence and Legal Consequences  

It is important to emphasize that domestic violence, in the broad sense, manifests in different forms, 

which in practice can, and often do, overlap. The first three types of domestic violence that we will discuss 

may not be generally thought of as domestic violence situations, as they often happen in an intimate 

home setting. These situations are: 

                                                        
55 This situation constitutes an at risk situation because the children are abandoned by the parents and the persons 

the parenting functions legally. 
 



108 
 

Emotional violence: any behavior of the partner that aims to make the other feel fearful or useless. 

This includes behaviors such as: threatening children or hurting pets, but also humiliating the other 

in the presence of friends, family or even in public. 

Social violence: any behavior that attempts to control the partner's social life, for example by 

preventing them from visiting family or friends, cutting off the telephone or controlling calls and 

telephone bills, even locking the other in the home. 

Financial violence: any behavior that attempts to control the partner's money without the partner's 

permission. Some of these behaviors may be: controlling the salary of the other; refusing to give 

money to the other or forcing them to justify any expense; threatening to withdraw financial support 

as a form of control (http://www.apav.pt/vd/index.php/features2). 

In terms of legal consequences, it should be noted that the situations identified above are often difficult 

to detect by outsiders as they usually occur within the relationship of the couple. As a result these 

situations often do not have any legal consequences. 

Emotional violence is an injury crime. For example, if you diminish me, if you offend me, if you humiliate 

me I can sue you or present a legal complaint against you. However with in home situations of abuse -

between husband and wife, between parents and children, or more recently, verbal assaults in inverted 

form, i.e., from children to parents - it is difficult to objectively identify these situations as a crime. So, two 

situations of emotional violence may occur the same way, the facts may be the same, the offense may be 

the same, but since one of the situations occurs within the family inside the home, it is socially understood 

that one should not interfere, considering it an interference into the private family life.  Yet if it is 

reasonable to agree that these acts are not socially condemned (because they are committed within the 

home of the parties), how can these same acts be understood as a crime? 

According to the legal proceedings, this crime  an injury crime - needs a formal complaint from the victim.  

A major issue though is that the victim may not have the emotional competence to consider  

himself/herself abused, which affects his/her ability to present a complaint and, therefore, there is hardly 

any legal consequence for the aggressive behavior (which is often then  repeated).   

However, if the child or adolescent who witnesses these situations of abuse feels some uneasiness and 

shares this with people with whom they interact daily, such as at school or church, these people may then 

guide the child to the competent authorities, such as the Commission for the Promotion and Protection 

of Children and Youth, Children and Youth Teams or the Public Ministry.  Therefore, making it possible for 
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someone to intervene in the situation. After the situation is signalized, it can then be analyzed by 

specialists with expertise in the field of childhood and youth. Based on the specialists  analysis, a process 

of monitoring the family situation can be initiated, with the aim of understanding whether this child is 

subject to some risk resulting in a situation of abuse or neglect and thereby initiating a process of 

promotion and protection, provided for by law. 

The problems that arise for legal action are similar in terms to those of social violence (the second type of 

violence typified), i.e., social isolation is difficult to demonstrate. In the situation where a stranger locks a 

person up and does not let him/her out, it is clear that we are facing a crime of kidnapping. There is no 

doubt about that! On the contrary, if an identical situation occurs within the domestic space, everything 

is less clear. The situation is too complex to be readily seen as a crime. Therefore, legal consequences for 

this type of behavior are rare. 

Finally, with regard to financial violence, which is the least known form of violence, it should be noted 

that the victim may be restricted in the use and management of his/ her own money. In many cases, the 

victim works and receives a salary, but it is the aggressor who controls the money: the aggressor gives the 

victim a certain amount of money per day to manage and control those chosen expenses, i. e., the 

aggressor decides how to use the money. These situations are particularly associated with separated 

spouses but they are also considered situations of domestic violence. Let us not forget that, as mentioned 

above, cohabitation is not a requirement for the occurrence of domestic violence. Often, in cases of a 

separation where one of the spouses has greater economic resources than the other, he/ she may use it 

as a way to coerce the other. Once more, in the legal field, these situations frequently lack criminal content, 

because the (private) context where they occur do not facilitate in making it publicly known. In other 

words, these situations have to be framed within a set of objective behaviors, so that this type of abuse 

can be publicly demonstrated; however, most of the time the situation goes unnoticed. It should be noted 

that if these coercive actions were to occur between strangers, that is, those without a family tie, they 

would be easily recognized as crimes of coercion and / or a crime of threat. {For a better understanding 

of the historical evolution of the concept of domestic violence and its legal status in Portugal, we suggest 

reading the article by Neves and Mota (2010)}.  

We now turn to the types of domestic violence commonly identified, namely: 

Physical violence: any form of physical violence that an aggressor inflicts on the partner. It can 

translate into behaviors such as: punching, kicking, strangling, burning, inducing or preventing the 

partner from getting mediation or medical treatment. 
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Sexual violence: any behavior in which the partner forces the other to carry out sexual acts that he 

or she does not want. For example, pressing or forcing the partner to have sex when he or she does 

not want to, forcing or trying to make the partner have unprotected sex; forcing the partner to have 

sex with other people. 

Persecution: any behavior that aims to intimidate or frighten the partner. For example: following 

the partner to his/her work place or when the partner walks alone; constantly controlling the 

movements of the partner, whether or not at home (cf.  

http://www.apav.pt/vd/index.php/features2 ). 

Unlike the three types of domestic violence presented earlier, physical violence is the most frequent, and 

the simplest to identify.  Any act that leaves visible marks such as beating, punching and kicking are prima 

facie considered a crime, making it clear that that person within the relationship is effectively a victim of 

domestic violence. However for the victim, physical violence may not be the most serious form of violence. 

Indeed, more subtle types of violence (previously mentioned) while less visible to the naked eye, may 

have more painful and longer lasting consequences than those of physical violence. Often, for the 

aggressor, physical violence is the last stronghold of his/her satisfaction and most likely, he/she has 

already inflicted other types of violence, such as emotional, social and/ or financial on the victim. 

Sexual violence is a more severe form of physical violence. It may involve the obligation of non-consensual 

sexual practice or absurd things as forcing the victim to engage in sexual intercourse with others because 

it hurts the victim, not only physically but also emotionally. 

Finally, persecution is often associated with situations due to separation of the couple. It consists of the 

fact that one of the parties does not accept the separation (where often there was already a previous 

situation of domestic violence), and from the moment of separation, the aggressor starts to stalk the 

victim. 

In terms of legal consequences for these types of commonly identified domestic violence, it is important 

to mention that these types of acts are easily detected as the injuries are visible to the aggressor, to the 

victim, as well as to third parties. This is why it is considered socially acceptable to present a complaint 

that will enable criminal proceedings. In cases where physical violence affects a child or adolescent, and 

there is a need for the victim to be evaluated by a health professional who can detect signs of aggression, 

a complaint should be made to the competent authorities. 

However, it turns out that many cases are not treated properly. In particular, the victims frequently do 
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not reach the professionals, as it is difficult for the adult victim and even more difficult for the children 

and adolescents to denounce the aggressors (who might be the parents). This is especially true in cases 

when the aggressor takes the victim to the hospital; the victims become strongly conflicted about 

reporting the aggression and the aggressor. So, it is the health professional who observes the child who 

should be prepared to identify these situations and be able to identify the aggression and the aggressor, 

even though the child does not identify or mention the situation, much less the aggressor. Currently in 

Portugal, there is an agreement between the hospitals and the youth care agencies which allows for the 

signaling of a domestic violence situation leading to the establishment of a process of promotion and 

protection for the child, based on the analysis of the family situation and on the identification of the 

aggressor. Since domestic violence is a public crime56, any person or entity has the legal duty to report the 

existence of such a situation.  

Promotion and protection processes focus on what is in the child's best interest and aim to remove the 

child from situations of risk and imminent danger. The judicial processes dealing with domestic violence 

seek to ascertain the facts, with the objective of punishing the aggressor. Therefore, they are different 

situations with different characteristics, even if they are related processes.  

With regard to sexual violence, the situation is the same, even considering denunciation - it is always 

possible for the victim to report it.  These cases can also be reported by third parties, since this is a semi-

public crime. 

With relation to sexual violence against children, this is classified as a different crime, sexual abuse of 

children, in which the penalties are higher as provided for in article 171 of the Penal Code and which we 

quote: 

"1 - Anyone who commits a sexual act or with sexual intentions with a minor under the age of 14, or 

causes him to practice it with another person, shall be punished with imprisonment for one to eight 

years. 

 2 - If the sexual act of relief consists of copulation, anal intercourse, oral intercourse or vaginal or anal 

                                                        
56 In Portugal, there is a classification of crimes as public, semi-public, and private, depending on the nature of the 
offenses, which are subject to different formal requirements. Although the effective execution of the laws, that is, 
the initiative and the procedural thrust of the criminal investigation, may officially belong to the Public Ministry, 
(which is officially aware of the facts) it may be up to the offended individual, through the presentation of a 
complaint to put in motion the machinery of justice. 
(cf. http://www.ministeriopublico.pt/questions/frequentes/crime) 
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introduction of parts of the body or objects, the agent shall be punished with a prison sentence of three 

to ten years. 

 3  Anyone Who: 

 a) Coerces a minor under the age of 14, into practicing an act considered in article 170; or 

 b) Acts upon on a minor under the age of 14 years, through conversation, writing, spectacle or 

pornographic object; 

 c) Seduces a minor less than 14 years of age to assist in sexual abuses or sexual activities; 

 Shall be punished by imprisonment for up to three years. 

 4 - Those who practice the acts described in the previous section with lucrative intent shall be punished 

with imprisonment from six months to five years. 

 5 - The attempt is punishable. " 

In its simplest form, the penalty for domestic violence ranges from one to five years in prison. The penalty 

varies from three to ten years in the case of crime of sexual abuse of children. So there is a greater 

protection and a more severe judgment of behavior with relation to children. There is also a greater 

protection for minors when domestic violence is carried out with children or in the presence of children. 

The law considers these situations more serious, more objectionable, and therefore increases the 

minimum penalty threshold (i.e., it is always at least two years). In situations of domestic violence without 

children involved, the minimum penalty can be one year and always up to eight years at the most. 

Finally, in relation to persecution/stalking and the legal consequences of such acts, it is also possible to 

open a judicial process of domestic violence. Evidence for establishing the facts do not have the same 

specificity as for the other types of violence, so conviction seems more assured. 

 

Children as potential victims of domestic violence 

This section explores how we relate the child as a victim, directly or indirectly, to these types of violence. 

There are a number of points that one should consider: 

otential victims of domestic violence, indirectly by what they witness, and by the 

behaviors they develop to defend themselves. 

that children may 

be used as a threat for controlling the victim, and for manipulating the victim. 
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violence, children can be victims of both the aggressor and of the victim. It sometimes happens that the 

weaker element in the parental dyad, the one who is the victim of violence (be it the father or the mother), 

is the one who attacks an even weaker member of the household  that is, the child. Indeed, in situations 

of domestic violence between couples, the victim attacks a weaker element in order to feel more powerful 

and to relieve his/her frustration. We emphasize that these situations are not as uncommon as one might 

think.  

To conclude this chapter, we will discuss some of the prejudices connected to some of the topics 

presented, with the goal of demystifying two of the myths most commonly connected to domestic 

violence. 

One of the frequent beliefs (even now in our society) is that "a slap does not hurt anyone". However, in 

many cases this behavior may be a sign that that person will become increasingly more violent. Therefore, 

we should not continue to think that a slap, in particular when in public, is a random, unfortunate event. 

In fact, nowadays violence in courtship-dating is a very serious situation. It is becoming more common 

that right from the beginning of a romantic relationship young people will beat each other up and 

disrespect each other as they consider these violent behaviors as normal and they accept that a dating 

relationship   

Another well known myth is the maxim "They have to tolerate each other so that the marriage  

end". This maxim involves the idea of recommending to someone the need to maintain their marital 

relationship, because divorce is still seen in society as a failure. The status of being "divorced" still has a 

negative bearing on interpersonal relationships; it is considered better to maintain the appearance of a 

marriage, rather than to be divorced, even when such marital relations can only be justified when it is part 

of a life project that makes the partners happy and fulfilled rather than being a cause of unhappiness. 

Marital relationships based on violence do not make the victims happy, they are traumatic life experiences. 

All ideas discussed in this chapter are ultimately related to the freedom of a human being and his or her 

dignity. However, it is important to remember that the achievements of recent laws concerning domestic 

violence still do not reach everyone.    

 

Some of the entities with competence and capacity for action / intervention in the area of domestic 

violence include: 

A.P.A.V - Portuguese Association for Victim Support  
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Health Centers / Hospitals 

CNCJP - National Commission for the Promotion of the Rights and Protection of Children and Young People 

CPCJ - Commission for the Protection of Children and Young People 

ECJ / EMAT (Multidisciplinary Teams of Technical Assistance to Courts, Law 332-B / 2000 of 30 December). 

Teams that follow the judicial promotion and protection processes - when proceedings are opened in the 

Courts, usually after CPCJ intervention 

Teams with Competence in Childhood and Youth 

Schools 

GNR / PSP 

IAC - SOS Child 

Public prosecutor 

Social Security 

Family and Juvenile Courts 
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